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HALACHIC AND HASHKAFIC ISSUES IN
CONTEMPORARY SOCIETY

SERIES 2: 81 - AM YISRAEL AT WAR:

PART 3 - WAR AND CIVILIAN CASUALTIES
OU ISRAEL CENTER - WINTER 2024

» War is always tragic and devastating and the reality is that innocent civilians are almost always killed in the fighting.
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David HaMelech laments that war takes the lives of so many who do not deserve to die.’
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Chazal observe that when evildoers must be eliminated, innocents are often killed in the process.
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Rav Kook was writing during World War 1, by the end of which around 9 million soldiers and 13 million civilians had
died. Over 32,000 men died in a single day - July 1 1916 - in the battle of the Somme. Rav Kook is clear that, once the
dust settles and the war is over, the world is renewed and strides closer to Mashiach.

* The concern of civilian deaths is greatly amplified when fighting a war against hostile forces embedded in urban settings.
* The moral, ethic and sometimes legal issues involved in military decision making in such situations are complex. Questions which
will often arise include:
- What is considered a ‘proportional’ response in terms of civilian casualties?
- How to distinguish between totally innocent civilians, civilians who are not combatants but who will assist the enemy where
possible, and civilians who are in fact combatants without uniforms.
- When it is legitimate to attack a military target which will inevitably result in innocent civilian deaths?
- Is there a difference if hostile forces are hiding behind civilians and using them as shields?
- Whether it is ever legitimate to target innocent civilians directly (as was done by all sides in WW2).
 Determining the halachic and hashkafic parameters to assess such questions is also extremely complex2. In particular:
- From where should our sources be taken? Are narratives from Tanach legitimate sources for such decisions, even though
these have not undergone the ‘usual’ process of analysis by Chazal, Rishonim, Acharonim and poskim?
- Are there distinct ‘halachot of war’ and, if so, where do we locate them? Rambam? Shulchan Aruch?

1. Although the irony of this statement is strong and disturbing in the specific context of the death of Uriah the Hittite, which was dishonorably caused by David.

2. One of the key resources on this is an article by Rabbi Dr Neria Gutel in Techumin Vol 23 p18 - N3N PDIVIN MY DLW NDNY (“Gutel 2003”). This article and other sources
are also brought by Rabbi Aviad Tabori in chapter 31 of his book State of Halakha. Techumin also includes many other articles on the halachic, ethical and moral aspects of war. A
very important new resource in English is Rabbi Shlomo Brody’s book Ethics of Our Fighters (Maggid 2024). Rabbi Brody also brings extensive material from international law and
historical conflicts around the world. Another very helpful article in English is Halachic Perspectives on Civilian Casualties in Gaza (2014)
https://www.koltorah.org/halachah/halachic-perspectives-on-civilian-casualties-in-gaza-part-one-by-rabbi-chaim-jachter and
https://www.koltorah.org/halachah/halachic-perspectives-on-civilian-casualties-in-gazapart-two-by-rabbi-chaim-jachter
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- Alternatively, are the relevant halachot for war taken from the regular halachic principles set out in non-military scenarios - eg rodef?
haba bemachteret?
- Alternatively, does halacha adopt the non-Jewish ethical and legal guidelines for war - eg the Geneva Convention? What if
we are fighting an enemy which does not abide by such conventions?

A] DETERMINING WHAT IS A PROPORTIONATE RESPONSE

A1] DEFENDING THE BORDERS OF THE YISHUV

NN .NIAVN NN JIOY PIONND PRI 1T HODIT OMDY PRI PR - DRI MY DY 1XYW D) 29 IR DTN 20 N 4.
1922 JOY PR - MY IPOY DY IND DIN NN OPDY DY INIYI - NN D127 N)32 191 1INY D123 997 7))
POY PRIY - YY) 1AN YPDY DY NON MY YPDY DY NI KD 122N ;9909 NOMDN DY) .NIAVND NN DY PHON

DNAVN NN JOY POONMDY 1 0502

0 PPy
Chazal rule that when the a Jewish town is raided by non-Jews the response must be proportionate. If the attackers came
only to steal, then we may not attack them with weapons or break Shabbat. But if they came to kill, this must be met with
a military response and Shabbat must be broken. However, if they attacked a border town, even if they came only to steal
straw, this must be met with a full military response and Shabbat is broken since giving in on a small matter will lead the
enemy to gain confidence and increase their attacks.
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This is ruled in Shulchan Aruch. The Mechaber adds that we may respond with force even if it is unclear whether the
attackers came with intent to kill. The Rema adds that it is even permitted to break Shabbat in order to launch a
pre-emptive strike when we have intelligence that there is an intended attack.

* ltis crucial to note that these halachot were written for individual Jews in small communities and not for a sovereign state like Israel
which is directly protecting 7 million Jews in Israel and, indirectly, millions more around the world.

e The halachic implications of the actions of a sovereign state at war will be impacted by political, strategic and tactical
considerations.

A2] THE PRINCIPLE OF 'KILLING NO MORE THAN ONE SIXTH’
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Shmuel states that a monarch who wages war may not ‘kill more than one sixth’.
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Rashi understands this to mean that the king may not take more than one sixth of his own population into slavery.

* Other commentators3 understand that the king may execute up to on sixth of his own population as part of the ‘mishpat hamelech’.
Clearly, these approaches are not relevant to the issue of enemy civilians in a war.
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Tosafot understand this to mean that, in a permitted war (ie not a milchemet mitzva in which all the enemy must be killed)
a Jewish king is permitted to ‘kill up to one sixth’.

3. See Rashba and Rivta.
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* Does this refer to one sixth the soldiers of the Jewish army or the enemy’s army? If the later why should there be a limitation on the
number of enemy combatants killed, even if it in a milchemet mitzva?

* If it refers to the enemy, does it apply to their civilians?

* Does the reference to the Jewish king include the Jewish State?
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Rav Kook understands that the status of Melech - King of the Jewish people - is not merely vested in the royal figurehead.
In a time when the Jewish people choose a body to rule and represent them, this becomes invested with the halachic
authority of the melech.*
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The Ramban points out that the responsibility to fights wars for the Jewish people vests not only in the King but also the
Jjudges or whoever exercises jurisdiction over the people.

* Is this source of ‘one sixth’ intended to apply in practical halacha?
* Itis not clear how this source could assist in the definition of proportionality in civilian casualties.

B] TANACH PRECEDENTS FOR WAR

B1] WAR AGAINST THE 7 NATIONS
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The Torah describes a number of types of war: (i) Against the 7 Nations of Canaan which must be fought to conquer the
Land of Israel, the Torah appears to require that all must be killed; (ii) Against other nations, the men’ must be killed but
the women and children must not. There is also a requirement to precede wars’ with an offer of peace.

B2] WAR AGAINST AMALEK
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In the war against Amalek all vestiges of Amalek must be wiped out.
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The Rambam rules that in the battles against the 7 Nations and Amalek, if they do not accept an offer of peace, no
individual may be left alive.

4. This position of Rav Kook was followed by many after him, including Rav Herzog, Rav Shaul Yisraeli, Rav Avraham Shapira, Rav Eliezer Waldenberg and Rav Goren. See Gutel 2003
n33.
5.  We will need to establish if this is a reference to all men or just combatants and potential combatants.
6. The commentators debate which types of war this requirement relates to.
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B3] WAR AGAINST MIDYAN

* After the Midyanites tried to undermine the Jewish people in the incident at Ba’al Peor, Moshe commanded them to attack Midyan
(Bamidbar Chapter 25). The soldiers initially killed the men but took the women and children captive. Moshe was very upset at this
and insisted that the male children and many of the women be killed.

* We will be’H look in more depth at the war against Amalek in the coming shiurim.

* Nevertheless, NONE of these biblical mitzvot of war are relevant as sources for the conduct of the wars of the State of Israel today.
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Rav Goren rules that we may not, God forbid, apply the halachot of these wars in our contemporary situation.

C] MILCHEMET MITZVA TO PROTECT THE JEWISH YISHUV
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The Rambam defines Milchemet Mitzva as (i) the wars against the 7 Nations in the conquest of Eretz Yisrael, (ii) the war
against Amalek; and (iii) a defensive war to protect the Jewish people against enemies who rise against it.

* This third definition - a defensive war to protect the Jewish people against enemies - is most applicable to our times.? Clearly, any
defensive war fought by the IDF - 1948, 1956, 1967, 1973 and our current war in 2024 - falls under the rubric of Milchemet Mitzva.
» Wars fought in Lebanon and Gaza to prevent rocket-fire on the Yishuv are included in this too.8
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Rav Goren is very clear that the mitzva of fighting in a Milchemet Mitzva overrides in principal ALL other mitzvot and
devolves upon every Jew to the best of their ability.

* Even though our wars in Eretz Yisrael today fall into the category of Milchemet Mitzva, does this type of Milchemet Mitzva follow the
same halachic lines as the other types - against the 7 Nations and against Amalek - in terms of treatment of enemy civilians?

» Without a clear halachic imperative, there is no obvious reason to assume that this type of Milchemet Mitzva is to be treated the
same way since its purpose is to protect and safeguard the Yishuv, rather than to wipe out the enemy. Of course, that may be necessary
to protect the Yishuv, but the different goals of these different types of war may impact on the halacha.

D] SHIMON AND LEVI IN SHECHEM

* Bereishit Chapter 34 relates the story of how Shimon and Levi deceived and then killed the entire city of Shechem after their leader
kidnapped and raped Dina. Ya’akov severely criticizes them both immediately after, and again in his berachot to the tribes before his
death. But Shimon and Levi defended their actions and the Chumash does not resolve the issue definitively.

» Was there any halachic justification for their actions?

7. Rav Goren understands that it is rooted in the mitzva of ‘Lo Ta’amod Al Dam Raecha’ - to come to the aid of another Jew. (Tzava veMilchama LeOr HeHalacha 121 p 8)
8. See Hllchot Milchama Velzava, R. Yitzchak Kofman (1994) Chap 1 which analyses in depth the definition of Mlichemet Mitzva and its application to our times. He includes in this
third category of the Rambam:
(i) Pre-emptive strikes against an enemy to reduce casualties in a coming war. See also Pre-emptive War in Jewish Law, R. ). David Bleich - Tradition 21:1 (1983)
pp.3-41(https://traditiononline.org/ preemptive-war-in-jewish-law/) where Rabbi Bleich analysis whether the First Lebanon War in 1982 fell under the justifiable rubric of
Milchemet Mitzva or not.
(i) Action to protect the borders of the Yishuv, even against looting and raiders.
(i) Action against an internal enemy within Israel which is threatening the security of the Yishuv.
(iv) Action against terrorists.
(v) Action to prevent kidnappings.
(vi) Action to protect Eretz Yisrael, even if conducted beyond its borders.
(vii) According to some poskim, any military action to capture Eretz Yisrael and facilitate the mitzva of Yishuv HaAretz.
9. The last word is however given to Ya'akov in his critique of the brothers in his Bereishit Chapter 49.
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The Rambam understands that the civilian population of Shechem were collectively responsible for the abuses of their
leaders since they condoned and passively supported his actions by not bringing him to justice.

* This responsibility of the civilian population for the acts of this leaders assumes that they could presumably have deposed them in
some way. However, if the people were forced to accept such leadership and could not have avoided it, they will not be liable.

» What if the people initially chose the leadership but later regretted that choice and could not remove them? The German people
voted for the Nazis in significant numbers in 1933 and later suffered greatly due to that choice in WW2. How long did they continue to
support the Nazi regime, and is that relevant after they had previously chosen them? Do the people of Gaza support Hamas? Even if
they do not support them now due to the destruction they find themselves in, is that relevant given their support over the years?

* How does the position of the Rambam relate to killing people who are definitely innocent of any blame eg babies? Does the
responsibility for their deaths then rest with their parents and community who made terrible choices on their behalf?
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The Ramban rejects the approach of the Rambam on a number of ground: (i) The civilians of Shechem had NOT done
anything to Ya’akov and his family. The Ramban clearly understands that they were not collectively responsible for their
leader’s crimes; (ii) The people of Shechem were indeed guilty of many breaches of the 7 Noachide Laws", including
idolatry and immorality and those breaches rendered them liable to death, but Shimon and Levi were not appointed as
Jjudge and jury, (iii) Ya’ akov’s reaction clearly indicates that the actions of the brothers were incorrect.

19. Here begins the part deserving of censure, and we do not need to cover it up. Had they killed only Shechem and Chamor, the
brothers would certainly have been in the right. But they did not spare the unarmed, defenseless men who were at their mercy.
What is more, they looted the city. They made all the inhabitants of the place pay for a crime committed by their master. There
was no justification for this. ...
Their one reply - ' NN reveals their whole motive. The lord of the manor would never have taken such liberties if the
maiden in question had not been a foreign, friendless Jewish girl. This though makes Shimon and Levi realize that there are
times when even the family of Ya’akov will have to know how to wield the sword in defence of purity and honor. .... They wanted
to make others fear them, so that no one would ever dare do such a thing to them again. ... Nevertheless, by killing innocent
people for a crime committed by the high and mighty, Ya’akov’s sons went too far.

Rav Shimon R. Hirsch, Bereishit 34:25-31"
Unlikely the Rambam and Ramban, Rav Hirsch sees the civilians of Shechem as innocent. Although the motives of
Shimon and Levi are understandable, their actions were reprehensible.

10. Although the Ramban disagrees with the Rambam as to the technical parameters of the prohibition of theft and creation of courts. See also Ramban to Bereishit 49:5-6.
11. Daniel Haberman, trans. (Feldheim and Judaica Press 2006)
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20. In practice, there is insufficient basis to permit action against an entire community that has failed to execute its duty and
remove murderers from its midst, so long as it is reasonable to excuse them with the claim of fear, pressure, and the like.!2

Rav Shaul Yisraeli (Teshuvot Amud HaYemini 16 and BeTzomet HaTorah VeHaMedinah 3:253-289)"
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The Maharal takes a different position. In his view, the actions of Shimon and Levi against Shechem represent a war
between two nations. If one nation is attacked by another they have the right to respond in such a manner that wages war
against the entire nation, including its civilians.

* This position of the Maharal DOES find support from some later poskim in justifying action against an enemy which also result in the
death of innocent civilians.2* Other writers have however cast doubts on the halachic applicability of the Maharal to contemporary
wars.15

* Does the Maharal’s approach also justify the deliberate targeting of civilians in order to achieve military goals, such as the
deliberate bombing of Japanese and German cities during WW2?

E] KING DAVID'S RESPONSIBILITIES FOR WAR
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David is told that he may not build the Temple since he was responsible for so much bloodshed.
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The Radak explains that David was responsible for some of the blood he had unjustifiably spilled, such as that of Uriah
the Hittite. But he was NOT responsible for the blood of innocent civilians who had been killed in military action which
was undertaken for legitimate purposes. Nevertheless, even though he was justified in such action, the bloodshed was
still incompatible with the building of the Temple which represents atonement and forgiveness'’.

12. Rav Goren (Meishiv Milchama 1 pp25-29) also regards the actions of Shimon and Levi as a collective punishment and

13. Rabbi Chaim Jachter, trans. Rabbi Gutel understands Rav Yisraeli’s reading of the Rambam to be that the populous is exempt from deposing its leadership on when it is under
severe duress. If under lesser duress, the Rambam would hold the population liable but the Ramban would not.

14. Rabbi Jachter cites the following poskim as agreeing with the Maharal’s approach:- Rav Ya’akov Ariel (Arachim BeMivchan HaMilchamah p. 83), Rav Dov Lior (Techumin 4:186), Rav
Hershel Schachter (Belkvei HaTzon p. 207), and Rav Asher Weiss (Minchat Asher, Devarim pp. 217-222). Rav Zalman Sorotzkin (Oznayim LaTorah, BeReishit 34:25) and Rav
Herschel Schachter (ibid) argue that the Netziv takes a similar approach (Meromei Sadeh, Kiddushin 43a s.v. Mah and Eiruvin 45a s.v. Peirush Rashi).

15. Rabbi Yitzchak Blau argues that the, “Maharal is a decidedly minority viewpoint with regard to that story and thus is a shaky leg upon which to build a far reaching position”
(Tradition 39:4-11). Rabbi Gutel also questions the halachic applicability of the Maharal’s principle in practice. In general terms, to what extent can a commentary on Chumash be
used as a practical halachic principle? Rav Asher Weiss (ad loc. p. 219) defends the use of the Tanach and its commentaries to decide this issue. Since the time of the destruction
of the Beit HaMikdash and the loss of Jewish sovereignty, these types of questions have not been relevant in practice and little attention was devoted in the Talmud and its
commentaries to the issue of wars and how to wage them. As such, we may have no choice other than to base our discussion on the wars waged by Jews as recorded in the Tanach
and its commentaries when we come to render a decision in these matters.

16. Rav Asher Weiss sees this Radak as supporting the position of the Maharal. However, the fact that David was disqualified from building the Beit HaMikdash, even though he acted
properly in many respects, is cited by Rav Asher Weiss as evidence that civilian casualties can be tolerated only if there are no alternatives.
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F] THE CHANGED PARAMETERS OF KILLING DURING WAR

DIND VY NN VTN PIN WON'TN DTN 0 NYTIN IROTY2 R YATN DYDY OpnT N TN 24.

7:0 MYNI
Murder is prohibited as one of the 7 Noachide Laws.

tH HREY PDY D0 DOE3 DALY .DIKH3 N MHIC DHE3 2L OTHD MMH - MD N3 LITPD 1D PN WN P 25.
SHIEY o OB L0 B HMEN TN HEOPT HPIDIN (95) PIMBEI "HTY DN TOW 10 70 5D If M £V P , 9 PY
DD BMI37 'D DY ,FMD 139D DHILW INSE 33 S qH PIEID DHDN PIEY) I

oV 921 poyh
The Netziv observes that killing is prohibited as murder only in normal life during peace time. However, during a war,
the taking of human life is dealt with under different parameters.

22399 PO 337NN D2 NDYIPAY 3 122 2390 T NBD YNGR 10N OYITIN TP ©10vn e 26,

N:D 024
The Torah insists that, during war, the soldiers must be encouraged to be brave in the face of life-threatening dangers.

PHNSN PIEDD IDND Tnd PHE NS INNEN3 NOD PHY ... INSH DH 1900 HEE WNEND DD NI HN M o XY 27.
INNIN3 WY BHIS BTHS ND 1PH 5D .10 HIBPT PN (%) PIMIZE DY HHE DN HH .PIED PIOD OMD PIEID
e WD 1200

oV 927 poyh
Danger to life - pikuach nefesh - overrides almost all other mitzvot. But during a war there is no general exemption of
pikuach nefesh and lives can be taken in situations which would not be permitted during peace time."’

* This principle of the Netziv is cited by many authorities!® as the halachic basis on which the unintentional (see below) killing of
innocent civilians can be an acceptable, although tragic outcome of war.

28. We do not find the obligation in war to distinguish between blood and blood (combatants and non-combatants). In the course
of war, when laying siege to a city and the like, there is no obligation to make such distinctions.

Rav Shaul Yisraeli (Teshuvot Amud HaYemini 16 and BeTzomet HaTorah VeHaMedinah 3:253-289)"

29. Were war to be sanctioned solely on the basis of the law of pursuit (rodef) military action would perforce be restricted to
situations in which the loss of life is inflicted only upon armed aggressors or upon active participants in the war effort; military
action resulting in casualties among the civilian population would constitute homicide, pure and simple. However, not only
does one search in vain for a ruling prohibiting military activity likely to result in the death of civilians, but to this writer’s
knowledge, there exists no discussion in classical rabbinic sources that takes cognizance of the likelihood of causing civilian
casualties in the course of hostilities legitimately undertaken as posing a Halachic or moral problem.

Rav J. David Bleich (Contemporary Halakhic Problems I11:277)

D¥0 DY Y1 0375270y TN NIPYY NN 1Y TIONN2 Rh0Y TPN 111179 107 Pp0ToN Sy Ny 30.
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King Shaul warned the Keini to leave the area before his battle with Amalek. He clearly accepted that harming innocent
civilians was an expected result of the coming war, and took steps to minimize those loses where possible.

17. This is also a well known position of the Minchat Chinuch (425:1) who argues that the rules prohibiting endangering oneself do not apply in a situation of war. If a war is mandated
by the Torah then, of necessity, it demands that soldiers endanger their lives since, unfortunately, this is the normal course of war. Rav Schachter argues that this Minchat Chinuch is
also in agreement with the Maharal’s approach and asserts that the Torah expects that civilians will be killed during a war if this is necessary to achieve success. Rav Schachter cites
Rav Yitzchak Zev Soloveitchik (commentary to the Haftarah of Parashat BeShalach) and Shu't Dvar Yehoshua (2:48) as agreeing with this position of the Minchat Chinuch. Rav
Schachter argues that if the Torah permits a government to risk the lives of its citizens by sending them to a legitimate war, then it is certainly acceptable to risk the lives of members
of the aggressor nation in order to win a justified war.

18. This is also the conclusion of Rabbi Gutel in his article.

19. Rabbi Chaim Jachter, trans.
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G] THE APPLICATION OF INTERNATIONAL LAW AND THE GENEVA CONVENTION

* This topic requires its own shiur and will not be dealt with here in depth.

* Rav Shaul Yisraeli wrote a detailed article20in response to the IDF attack in 1953 on the Jordanian village of Qibya. On October 12
1953 terrorists from Jordan raided the Jewish town of Yehud, murdering a Jewish woman and her two children. The IDF response in
Qibya resulted in the destruction of homes in the village which resulted in the killing of many civilians.

* RavYisraeli argues that the halachic, ethical and moral standards for war should be based on the internationally accepted rules of
war (such as the Geneva Convention) as these rules are actually applied by countries in practice??.

H] INTERMEDIATE CONCLUSIONS?

* There are many other sources and opinions which have not been analyzed in this short shiur22

31. The outcome of this is that there is room to permit missions of revenge and reprisal against our enemies, and this is
considered a milchemet mitzva. Any tragedy that occurs to our enemies, their partners and their children is their responsibility
and they carry the weight of these consequences. There is no reason to refrain from action against the enemy because of the
concern that innocents will be harmed, for they are the reason of these results. Obviously, there is no room to permit harming
children intentionally, and one should take care not to harm them.

Rav Shaul Yisraeli, Amud HaTemini, p19923

AWM PHINND DY A NOON ,TPNNN TPDIVIN TINA NYYIN TPINN D10 1 IMD NN 7N RPONONT XYW D0 32,
Y90 NON,DNMN NPIN OV N0 NNHINA NYYI XD T2TD Ty DI - 2711 1Y TN MIPMI YAPY DN DN NN
NNIONT NDIN DIMN DOWYN 1IN N PYNIN NYT NPV

42 'Y 35 POIND PHNNR OIVIN MY NOWA IND - HVN 1179129
Rabbi Gutel concludes that operations carried out as part of a required military strategy are permitted even if they may
result in civilian casualties.

YN YNNY 1IN DY N2 WNAD PN PTN TSN ¥ ORN NNDH NYA TPNWX DIN TMODIVOIN DY N»T NN ANy 33,
1IN PN PIVIN
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PONIN NNX NN DY DTN TPNNND FPDIVIIND 21 NHMON DM P NTOY PR DORNNN 9 SYY NN wv
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2T 9MN D3 5W N NN DNNY PA»M,NNNDHN MIYNA 0"ANI2 NMNIANION M2

281 '0Y T POINNA DDNOY PN TINN 2DV HNNDH NYA 19D NAKINY NINYD NOY DNIAN 297 NIIVN
Rav Avraham Shapira ruled that it is legitimate to carry out military operations which are required to save the lives of
our soldiers, even if this will result in civilian casuallties to the enemy.

20. Peulot Tzva'iyot LeHaganat HaMedina (Siman 16), Amud Hayemini (Tel Aviv; Moreshet 1966).

21. This is based to some extent on the more general principle of Dina Demalchuta Dina - the law of the land is the halacha, which also takes effect in halacha the extent that such
secular laws are actually applied in practice. Rabbi Jachter cites Rav Mordechai Willig in the name of Rav Aharon Kotler and Rav Moshe Feinstein that Dina DeMalchuta Dina
imports into the halacha the secular law as it is actually applied, not as it is written. For example, Rav Kotler permitted driving sixty-two miles-per-hour in a fifty-five mile-per-hour
zone, since police did not issue a ticket for traveling at less than sixty-three miles-per-hour.

22. Many of these are cited by Rav Gutel in his article in Techumin and by many other articles in Techumin over the years. This shiur is a very brief overview of the outline issues.

23. Rabbi Aviad Tabori, trans. State of Halakha p. 254.
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